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ABSTRACT

Since 1969, international courts and tribunals have applied different approaches to maritime

boundary delimitation
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INTRODUCTION

Background

Maritime boundary delimitation between neighboring States is a matter that often causes
disagreement and could potentially give rise to international disputes. While customary
international law and the text of relevant legal instruments are clear on the method to be adopted
for the delimitation of the territorial sea between States with opposite or adjacent coasts, the
generally agreed method governing the delimitation of the exclusive economic zone (the

“EEZ”) and continental shelf is not settled.

For example, Articles 74(1) and 83(1) of the United Nations Convention on the Law of the Sea
(“UNCLOS”) contain an identical rule governing the delimitation in the EEZ and continental
shelf. However, neither of these two articles provide a clear method for delimitation besides
calling for an agreement on the basis of international law, as referred to in Article 38 of the
Statute of the International Court of Justice (the “ICJ”) in order to achieve an equitable solution.
This allows international courts and tribunals to exercise their discretions on what the
applicable method should be; however, international courts and tribunals are still guided by a
paramount objective under UNCLOS which is ‘to achieve an equitable solution.” On the
contrary, Article 6 of the Convention on the Continental Shelf (“CS Convention”) calls for an
agreement between the parties or failing such agreement, an application of the median line or
the principle of equidistance unless another boundary line is justified by special circumstances.
It appears that the CS Convention contains a method for delimitation of the continental shelf;
however, it does not address the delimitation in the EEZ. A general observation for the two
conventions is that they are based on a fundamental rule that delimitation should be first
effected by an agreement between the States concerned, making an agreement a cornerstone of
maritime boundary delimitation.® However, when an agreement could not be reached, the two
instruments enable the States concerned to have a suitable mechanism for the peaceful
settlement of disputes to determine the appropriate delimitation line and the delimitation

method.

The lack of a consensus of relevant provisions of the CS Convention and UNCLQOS on the

methodology for delimiting the EEZ and continental shelf is predictable given the widely

! Handbook on the Delimitation of Maritime Boundaries (United Nations publication, 2000), p. 16.
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accepted view that each maritime boundary is unique and therefore not susceptible to the
development and application of general rules of delimitation. However, case law helps to
demonstrate that when dealing with maritime boundary delimitation cases, international court
and tribunals suggest that maritime boundaries need to be delimited in accordance with
equitable principles, taking into account all of the relevant circumstances of the case so as to
produce an equitable result.? At the same time, this trigger a lot of discussion among
adjudicators and scholars on the substance of equitable principles and relevant circumstances

and how to produce an equitable result for each maritime boundary delimitation case.

Since the 1969 North Sea Continental Shelf cases to the 1992 St. Pierre and Miquelon case,
regardless of the applicable law governing the delimitation, international courts and tribunals
have occasionally made references to equitable principles,® and used different methods and
factors in the delimitation.* International courts and tribunals also recognized that the goal of
achieving an equitable result tracked back in the 1945 Truman Proclamation and has since then
become customary law applicable to all maritime boundary delimitation.> Consequently, they
have focused more on the outcome of the delimitation and less on the principle or the method
for the delimitation process,® reflecting a result-oriented equity approach in the law of
delimitation. Under this approach, the equidistance principle had no status in the delimitation
process,” and could only be applied if equidistance principle could led to an equitable solution.®
The approach adopted in these cases has been criticized over time by many judges and scholars

of the law of the sea such as Judge Shigeru Oda, Professor Malcolm D. Evans,® and Professor

2 Jonathan 1. Charney, “Progress in International Maritime Boundary Delimitation Law”, The American Journal
of International Law, vol. 88, No. 2 (April 1994), p. 230.

3 See North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark; Federal Republic of
Germany/Netherlands), Judgement, 1.C.J Reports 1969, p. 46, para. 85; Case concerning the delimitation of
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Yoshifumi Tanakal® that the approach provides excessive subjectivity of the judgment and

unpredictability of the law, which undermine certainty in the law of delimitation.

On the contrary, subsequent case law decided in 1993 onward has shifted the focus from the
outcome of delimitation to the process of delimitation itself, reflecting a corrective equity
approach.!* Although the focus has been shifted but the aim for delimitation remains with
‘equitable solution’.1? For instance, the ICJ declared in the 1993 judgment of the Greenland
and Jan Mayen case that prima facie, a median line could generally result in an equitable
solution for delimitation between opposite coasts,®®* and the 2002 judgment of the
Qatar/Bahrain case that the equidistance line would provide the starting point for the
delimitation between adjacent States.’* Furthermore, in its 2009 judgment in the Black Sea
case, the ICJ made an unprecedented move by developing a maritime delimitation
methodology to assist the ICJ in carrying out its task, which is known as the three-stage
approach.’® This three-stage approach was also endorsed by subsequent decisions of the
international courts and tribunals involving maritime boundary delimitation cases and it
proceeded from (i) drawing the provisional equidistance line, then (ii) adjusting the provisional
equidistance line by taking into account relevant circumstances, before (iii) applying a final
proportionality test. While it is relatively easy to draw the equidistance line and to apply a
proportionality test at the first and last stage of the delimitation process, the second stage
receives a lot of discussion, particularly on what constitutes relevant circumstances as neither
the CS Convention nor UNCLOS defines these terms. However, leaving the discussion on the
contents of relevant circumstances aside, it seemed that relevant circumstances function as a
bridge between the starting line of equidistance, which might not always be equitable, and the
finishing line of delimitation, which must be equitable.

10 Yoshifumi Tanaka, Predictability and Flexibility in the law of Maritime Delimitation (Oxford, Portland,
Oregon, Hart Publishing, 2006), p. 123 and 125.

11 1bid., pp. 119 and 120.

12 See Maritime Delimitation in the Area between Greenland and Jan Mayen (Denmark v. Norway), Judgment,
I.C.J. Reports 1993, p. 59, para. 48, in which the ICJ noted that: “That statement of an ‘equitable solution’ as the
aim of any delimitation process reflects the requirements of customary law as regards the delimitation both of
continental shelf and of exclusive economic zones.”

13 Ibid., p. 66, para. 64.

14 Maritime Delimitation and Territorial Questions between Qatar and Bahrain, Merits, Judgment, 1.C.J Reports
2001, pp. 103 and 104, para. 215.

15 Maritime Delimitation in the Black Sea (Romania v. Ukraine), Judgment, 1.C.J Reports 2009, pp.101 — 103,
paras. 115 - 122,

Page | 3



Whether result-oriented equity approach or corrective equity approach has been adopted by the
international courts and tribunals, they have always dealt with relevant circumstances in the
course of delimitation. Starting from the 1969 North Sea Continental Shelf cases to the 2023
Mauritius/Maldives case, international courts and tribunals have developed a list of factors

constituting relevant circumstances and it could be classified into two categories -
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Compared to environmental factors, sociocultural factors have been raised more often. The first
inst92 res5Mhq0.000ctors, e been raised more often. The first
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consider directly as a case dealing with a maritime boundary delimitation; therefore, its

discussion will be excluded from this paper.

Research Questions and Objective
The objective of this research is to study the role played by environmental and sociocultural
factors in achieving an equitable solution in maritime boundary delimitation in the EEZ and
continental shelf as pleaded by the parties and discussed by the relevant decisions of the
international courts and tribunals. To achieve this objective, this research will address the
following questions:

- What can we learn from the practices of international courts and tribunals

concerning maritime boundary delimitation in the EEZ and continental shelf?
- To what extent have States and international courts and tribunals considered

environmental and sociocultural factors
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This research is an additional brick to be added to the wall of the law on maritime boundary
delimitation. It aims to influence law of the sea practitioners to understand how States and
international courts and tribunals interpret and apply environmental and sociocultural factors

as relevant circumstances in the course of achieving an equitable solution of maritime boundary
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Part One: The Evolution of Applicable Rules Governing Delimitation in the EEZ and
Continental Shelf

Although the essential concepts of maritime boundary delimitation emerged in the 19" century
via State practices®® and case law,*® the discussion at that time merely focused on the
delimitation in the territorial sea. Continental shelf delimitation only emerged on the
international stage at the First United Nations Conference on the Law of the Sea (“UNCLOS
I”). UNCLOS I was held in Geneva from 24 February to 29 April 1958 and participated by 86
States and observed by several specialized agencies of the UN and inter-governmental bodies.
It was the first time in the early development of the law of the sea, that 54 out of 86 States
represented at UNCLOS |, called for a codification of new international law governing the
ocean and sea.®! It was also the first time that newly independent States from Asia and African
continents played a role in shaping international law of the sea which was normally dominated
by the traditional Western-oriented law. There were several points of discussion and divergent
views among the participants at UNCLOS | relating to the territorial sea, contiguous zone,

innocent passage through international straits, fisheries and their conservation, and continental
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Regardless of the failure of UNCLOS II, its outcome did not affect the agreed formula for
delimiting continental shelves between opposite or adjacent States as provided in Article 6 of
the CS Convention. However, three years after the entering into force of the CS Convention,
the agreed formula on continental shelf delimitation was challenged through the institution of
the proceedings with the ICJ in 1967. By an Order of 26 April 1968, the Court joined the
proceedings in the two cases after having found that Denmark and the Netherlands were in the
same interest.>® Almost a year after this Order, the Court in the North Sea Continental Shelf

cases
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transformed concept of the continental shelf, particularly on the provisions for delimiting the
EEZ and continental shelf. At the adoption of UNCLOS 11, it seemed clear that the previously
agreed formula in the CS Convention was no longer a preferred solution for the delimitation of
the EEZ and continental shelf.

Since the 1960s several proceedings on maritime boundary delimitation particularly on the
EEZ and continental shelf came before the international courts and tribunals.®® These
proceedings centered around the discussion on the applicable law and principle governing the
EEZ and continental shelf delimitation (Chapter 1), particularly the interpretation and
application of Article 6 of the CS Convention, Articles 74(1) and 83(1) of UNCLOS and
customary international law. International courts and tribunals substantively dealt with the
relationship between customary international law and treaty provisions on the delimitation of
the EEZ and continental shelf and agreed that the aim for each delimitation was an equitable
result or equitable solution.*® To achieve this equitable result or equitable solution, the legal
basis and substance of equitable principles and relevant circumstances (Chapter 2) were
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This new provision differed from the original formula and contained an identical provision for
delimiting a new regime, the EEZ. The provisions for delimiting the EEZ and continental shelf
emerged from UNCLOS Il and found their way into Articles 74(1) and 83(1) of UNCLOS.

Even with the treaty provisions such as Article 6 of the CS Convention and Articles 74(1) and
83(1) of UNCLOS, disputing parties often seek intervention from third-party dispute settlement
mechanisms when negotiation failed, making maritime boundary delimitation disputes one of
the most litigated areas before the international courts and tribunals for the past five decades.
This made the law on maritime boundary delimitation commonly referred to as a judge-made
law*! in which international courts and tribunals have provided substantive discussions on the
application and interpretation of those applicable laws including its interaction with customary
international law. Furthermore, international courts and tribunals have developed practices to
assist them with such a complex task. The single maritime boundary and the three-stage
approach are key among these practices. With this background, this chapter examines the
applicable law governing the EEZ and continental shelf delimitation (Section A) and later
explores the emerging practices from case law for the EEZ and continental shelf delimitation
(Section B).

Section A: The Applicable Law Governing the EEZ and Continental Shelf Delimitation
Subsection A.1: Article 6 of the CS Convention and Customary International Law

The relevant text of Article 6 of the CS Convention dealing with continental shelf delimitation
provides:

1. Where the same continental shelf is adjacent to the territories of two or more States
whose coasts are opposite each other, the boundary of the continental shelf
appertaining to such States shall be determined by agreement between them. In the
absence of agreement, and unless another boundary line is justified by special
circumstances, the boundary is the median line, every point of which is equidistant
from the nearest points of the baselines from which the breadth of the territorial sea

of each State is measured.

41 Alex G. Oude Elferink, Tore Henriksen and Signe Veierud Busch, “The Judiciary and the Law of Maritime
Delimitation — Setting the Stage”, in Maritime Boundary Delimitation: The Case Law: Is It Consistent and

Page | 11



2. Where the same continental shelf is adjacent to the territories of two adjacent States,
the boundary of the continental shelf shall be determined by agreement between
them. In the absence of agreement, and unless another boundary line is justified by
special circumstances, the boundary shall be determined by application of the
principle of equidistance from the nearest points of the baselines from which the

breadth of the territorial sea of each State is measured.

The above text suggested that States shall first try to reach an agreement on the respective
boundary. If they are unable to do so, the boundary will be a line of equidistant from the
baselines of the parties (median line for opposite boundary or equidistance line for adjacent
boundary), unless another line is justified by special circumstances.*? This explanation is also
echoed in various decisions of international courts and tribunals involving the interpretation of
Article 6 of the CS Convention.®

Commentators further explained that Article 6 of the CS Convention contains a triple rule of
‘agreement- equidistance (median line)-special circumstances’.** The first element of the triple
rule is ‘agreement’ which is self-evident that maritime boundary delimitation is not a unilateral
act; therefore, this first element intends to highlight the international character of maritime
delimitation where agreement, regardless of form, needs to exist.*® The second element is
‘equidistance (median line)” where it seems that it has been internationally recognized that the
term median line is commonly used for the delimitation between opposite boundaries and
equidistance line for adjacent boundaries.*® This second element links with the third element
of the triple rule — special circumstances. Under the CS Convention, it seems unclear whether
there exists a hierarchy between these two elements — median or equidistance line and special

circumstances — it is possible to draw two conclusions with three outcomes from their

42 R.R. Churchill and A. V. Lowe, The Law of the Sea, 3rd ed. (Manchester, Manchester University Press, 1999),
p. 184.

4 North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark; Federal Republic of
Germany/Netherlands), Judgement, 1.C.J Reports 1969, p. 38, para. 62; Case concerning the delimitation of
continental shelf between the United Kingdom of Great Britain and Northern Ireland, and the French Republic,
Award, 30 June 1977, RIAA, vol. XVIII, p. 45, para. 70; and Maritime Delimitation in the Area between Greenland
and Jan Mayen (Denmark v. Norway), Judgment, 1.C.J. Reports 1993, pp. 59 and 60, para. 49.

4 Yoshifumi Tanaka, The International Law of the Sea,
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relationships. The first conclusion is there is no hierarchy between these two elements and they
exist as a combined rule of median or equidistance line and special circumstance.*’ The second
conclusion is there is a hierarchy between them with two outcomes: (1) median or equidistance
line serves as a principle and special circumstances act as an exception or by contract, and (2)
special circumstance serve as a principle and median or equidistance line acts as an exception.*®
The earlier conclusion seems to be more convincing regardless of the limited authoritative
answer within the framework of the CS Convention as at least it is supported by the Anglo-

French Continental Shelf case.*

It should be noted that although the term *special circumstances’ was incorporated on various
occasions in the text of the 1958 Geneva Conventions, neither of them provided a clear list of
what should be included as special circumstances. However, the idea of such incorporation of
the term ‘special circumstances’ was to mitigate the possible inequitable results produced by a
strict equidistance line®® or in order word to avoid inequitable results from a mechanical

application of the median or equidistance line.
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to state that the ILC at most proposed the content of Article 6 of the CS Convention as de lege

ferenda and not as lex lata or as an emerging rule of customary international law.*

Contrary to the North Sea Continental Shelf cases, the next case law on maritime boundary
delimitation involved parties to the CS Convention, i.e., France and the United Kingdom.
However, the ad hoc Court of Arbitration still had to deal with a preliminary consideration on
the question of reservation by the French government on Article 6 of the CS Convention. The
ad hoc Court of Arbitration concluded that the combined effect of the French reservations and
their rejections by the United Kingdom rendered Article 6 of the CS Convention inapplicable
between the two countries to the extent — but only to the extent — of the reservations.>* However,
in the area where the reservation was not in effect, the rules and principles of general
international law, ie. the equitable principle, were applicable.>® What is interesting about the
award was that the ad hoc Court of Arbitration stated that the rules of customary law led to a

similar result to the provisions of Article 6 of the CS Convention.*

Furthermore, when examining the relationship between Article 6 and customary law, the ad
hoc Court of Arbitration stated that the role of *special circumstances’ in Article 6 was to ensure
an equitable delimitation,®” and the combined equidistance-special circumstances rule was
equated to the customary law of equitable principles,®® This assimilation of Article 6 of the CS
Convention to customary international law generated an important consequence. Particularly,
the incorporation of the equidistance method into customary international law even though the
ad hoc Court of Arbitration did not directly express such a conclusion. This decision also
differed from the earlier conclusion reached by the ICJ in the North Sea Continental Shelf

cases.

Up until the judgment of the Greenland and Jan Mayen case, the ICJ had never had an
opportunity to solely apply the CS Convention®® as either one of the parties to the dispute was
not a party to the CS Convention or the parties jointly asked for applicability of other rules.

53 Ibid., p. 38, para. 62.

54 Case concerning the delimitation of continental shelf between the United Kingdom of Great Britain and
Northern Ireland, and the French Republic, Award, 30 June 1977, RIAA, vol. XVIII, p. 42, para. 61.

%5 |bid., para. 62.

% Ibid., p. 44, para. 65.

57 Ibid., p. 45, para. 70.

%8 |bid., pp. 44 and 45, paras. 68 — 70.

59 Maritime Delimitation in the Area between Greenland and Jan Mayen (Denmark v. Norway), Judgment, 1.C.J.
Reports 1993, p. 58, para. 45.
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The Court acknowledged that the application of Article 6 of the CS Convention for continental
shelf delimitation between the parties did not mean that this Article can be interpreted without
reference to customary law.%° Thus, in its judgment, after examining the contents of Article 6
of the CS Convention and judicial decision on the basis of customary law governing the
continental shelf delimitation, the Court decided to begin with the median line as a provisional
line before examining whether there existed any special circumstances that require any

adjustment or shifting of that line.5

When discussing the relationship between Article 6 of the CS Convention and customary
international law, it might be interesting to address the relationship between the term *special
circumstance’ under the CS Convention and ‘relevant circumstances’ under customary
international law. The ILC considered ‘special circumstances’ as embracing exceptional
configurations of coasts and the presence of islands and navigable channels.®?> On the other
hand, ‘relevant circumstances’ have been regarded to contain a wider scope referring to those
circumstances that are relevant to the continental shelf and are primarily geographical in
character.®® The ICJ even suggested that there was no limit to the kind of circumstances that

might be taken into account in effecting an equitable delimitation.5

Subsection A.2: Articles 74(1) and 83(1) of UNCLOS and Customary International Law

The drafting history of Articles 74(1) and 83(1) of UNCLOS shows the divergent views among
the drafters and their formulations were one of the most contentious issues in the drafting
history of UNCLOS.® There were two major groups of supporters, the ‘equidistance’ group
and the “equitable principles’ group. The 20 States®® that advocated for the rule of equidistance
proposed that: “The delimitation of the Exclusive Economic Zone Continental Shelf between

adjacent or opposite States shall be effected by agreement employing, as a general principle,
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the median or equidistance line, taking into account any special circumstances where this is
justified.”®” The other 27 States®
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Another proposal was suggested by the Chairman of Negotiating Group 7 in the ninth session
of 1980 and this
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account when defining a delimitation line may well be different between the EEZ and the

continental shelf,2! and it inspired the emphasis on the result.®2

The Virginia Commentary provided that the first paragraph of Article 74 sets out the element

that constitute the fundamental rule for delimitation —
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Subsection B.1: The Single Maritime Boundary

Neither the 1958 Geneva Conventions nor UNCLQOS contain a provision on the issue of a single
maritime boundary. The ICJ observed that this concept stems from State practices and not from
multilateral treaties.®® However, jurisprudence on maritime boundary delimitation also plays a

significant role in further developing the concept itself.
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Tunisia submitted for a coincide zone between the two zones and that the circumstances which
are relevant for the delimitation in the EEZ are also relevant for the delimitation in the
continental shelf.®® Given that the parties requested the ICJ to deal with the continental shelf
problem; therefore, the Court did not find it necessary to render a decision in terms of the EEZ
or even to pronounce on the relationship between the two zones.** However, the Court did
refer to factors relating to fisheries in the delimitation of the continental shelf.%® This decision
came with several opinions by the judges discussing a controversy over the decision,
specifically, they were in favor of the unity of delimitation and that the two delimitations, by

their very nature, were identical.*
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them to the single maritime boundary delimitation.'® The Chamber noted that the ultimate
objective was to ensure an equitable result in all delimitation cases including those seeking to
establish a single maritime boundary.’®* The Chamber went further to state that, “there is
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though the present case relates only to the delimitation of the continental shelf.1%
Consequently, the distance criterion was applied to the continental shelf as well as to the EEZ
in respect of both title and delimitation.’

Another ICJ judgment involving delimitation in the continental shelf and fishery zone was

issued in the 1993 Greenland and Jan Mayen case. Contrary to the Gulf of Maine case, there
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Since then the establishment of a single maritime boundary has become a common practice in
the case law as international courts and tribunals have decided to exercise their discretions in
favor of more convenient and pragmatic solutions, regardless of the lack of legal basis for the
establishment of a single maritime boundary. In fact, the single maritime boundary has
subsequently been used in the 1999 Eritrea/Yemen case, the 2001 Qatar/Bahrain case, the
2002 Cameroon/Nigeria case, the 2006 Barbados v. Trinidad and Tobago, the 2007 Guyana
v. Suriname case, the 2007 Nicaragua v. Honduras case, the 2009 Black Sea case, the 2012
Bangladesh v. Myanmar, the 2012 Nicaragua v. Colombia case, the 2014 Peru v. Chile case,
the 2014 Bangladesh v. India case, the 2014 Somalia v. Kenya, the 2017 Ghana v. Co
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constructing a provisional equidistance line; (2) considering the possible need to adjust the
provisional line by the existence of relevant circumstances; and (3) verifying that the proposed

line would not lead to significant disproportionality through conducting a proportionality test.

A crucial element for this methodology lies in the determination of the ‘relevant area’ which
the Court has referred to as a ‘legal concept’.!** This relevant area will depend on the
configuration of the relevant coasts in the general geographical context (concave or convex
coastlines, significant indentations such as gulf, or presence of islands within the delimitation
area) and the method for the construction of their seaward projections. This relevant area also
plays a crucial role in checking disproportionality which comes at the final stage of this
methodology — the proportionality test — “a means of checking whether the delimitation line
arrived at by other means needs adjustment because of a significant disproportionality in the
ratios between the maritime areas which would fall to one party or other by virtue of the
delimitation line arrived at by other means, and the lengths of their respective coasts. !
Generally, international courts or tribunals will need to determine this relevant area before

commencing the delimitation process.*

It seems that the three-stage approach has incorporated the equidistance method into the realm
of law and enhanced the predictability of the law on maritime boundary delimitation. However,
the idea of avoiding significant disproportion remains relevant and it is known as an elusive

concept, and proving difficulty to apply in practice.'!’

While the three-stage approach seems to become a default rule for delimiting the EEZ, the
continental shelf, or the single maritime boundary, it is worth recalling a possible situation
where the ICJ in its 2007 Nicaragua v. Honduras case rejected a drawing of a provisional

equidistance line due to the presence of unstable basepoints.’® Consequently, the Court

114 Maritime Delimitation in the Black Sea (Romania v. Ukraine), Judgment, 1.C.J Reports 2009, p. 99, para. 110.
115 Ibid.

116 Donald R Rothwell and Tim Stephens, The International Law of the Sea (Oxford, Portland, Oregon, Hart
Publishing, 2010), p. 399.

117 David H. Anderson, “Recent Judicial Decisions Concerning Maritime Delimitation”, in Law of the Sea: From
Gratius to the International Tribunal for the Law of the Sea: Liber Amicorum Judge Hugo Caminos, Lilian del
Castillo, ed. (Brill Nijhoff; Leiden, Boston, 2015).

118 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v.
Honduras), Judgment, 1.C.J Reports 2007, p. 743, para. 280.
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decided to adopt a different method of delimitation, known as a bisector line by drawing two

coastal fronts and bisecting the reflex angle between them 119

It seems that the bisector line method is favored by the parties on various occasions even if it
has later been rejected by international courts and tribunals. For example, in the Guyana v.
Suriname case, the Arbitral Tribunal rejected Suriname’s argument because the general
configuration did not present unusual geographical peculiarities.*?® In the Bangladesh v.
Myanmar case, the ITLOS Tribunal dismissed Bangladesh’s argument for the usage of the
angle-bisector method on the grounds that the geographical circumstances were not possible or
appropriate.*?! As for the Nicaragua v. Colombia case, the Court denied Nicaragua’s argument
in attempting to make a second type of exception on the grounds that Colombia’s islands facing
Nicaragua should all be enslaved.?? In the Peru v. Chile case, the Court referred to the need
for compelling reasons preventing the drawing of the provisional equidistance line.*?* From
these cases, it is clear that the drawing of the provisional equidistance line remains a general
rule within the three-stage approach. Also, the three-stage approach could be argued to provide
a better framework for balancing predictability and flexibility in the law of maritime

delimitation.

Chapter 2: The Legal Basis and Substance of Equitable Principles and Relevant Circumstances
Since the 1960s, cases on maritime boundary delimitation in the EEZ and continental shelf
have been determined based on customary international law, the CS Convention, UNCLQOS, or
a mixture of both custom and treaty law. From the adoption of the CS Convention until the
entry into force of UNCLOS, international jurisprudences have gradually developed to be in
line with the transition of the law. For instance, where emphasis upon ‘natural prolongation’
was heavily reflected in submissions made in the North Sea Continental Shelf cases and Anglo-
French Continental Shelf case, the argument for such a concept was later replaced by an

acceptance that all States are entitled to a 200 nm continental shelf. However, what remains

119 |bid., pp. 745 — 749, paras. 283 — 298.

120award in the arbitration regarding the delimitation of the maritime boundary between Guyana and Suriname,
Award, 17 September 2007, RIAA, vol. XXX, p. 120, para. 372.

121 Dispute Concerning Delimitation of the Maritime Boundary between Bangladesh and Myanmar in the Bay of
Bengal (Bangladesh v. Myanmar), Judgment, 12 March 2012, ITLOS Reports 2012, pp. 74 - 76, paras. 234 — 239.
122 Territorial and Maritime Dispute (Nicaragua v. Colombia), Judgment, I.C.J. Reports 2012, pp. 691 and 692,
para. 180.

123 Maritime Dispute (Peru v. Chile), Judgment, 1.C.J. Reports 2014, p. 61, para. 180.
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relevant and serves as the heart of the law of maritime boundary delimitation is probably the

discussion on the equitable principles and relevant circumstances.

Theoretically, equitable principles and relevant circumstances are different in kind; however,
practically, these two concepts go hand in hand. Without relevant circumstances, equitable
principles form a conceptual framework devoid of content and without the help of equitable
principles, relevant circumstances would be powerless to produce any assessment of the equity
of a situation.'?* It seemed that they were two sides of the same coin and it was their coexistence

that produced an equitable solution to maritime boundary delimitation.

This chapter will, therefore, explore the content of these two concepts, particularly by looking
into the approaches to equitable principles (Section A) as developed by case law. Given that
by its nature, the concept of equity varies from one context to the other and it seems that there
IS no uniform interpretation of this concept. In the context of maritime boundary delimitation,
equity was given a role by hydrographers and not by lawyers.?> Consequently, in the law of

maritime boundary delimitation itself, there is a certain degree of difference between
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relevant circumstances that characterized the area.'®® The Court’s approach to equitable

principles was clearly stated in paragraph 70 of the judgment, the relevant part provided:
“[...] The result of the application of equitable principles must be equitable. This
terminology, which is generally used, is not entirely satisfactory because it employs the
term equitable to characterize both the result to be achieved and the means to be applied
to reach this result. It is, however, the result that is predominant; the principles are
subordinate to the goal. The equitableness of a principle must be assessed in light of its
usefulness to arrive at an equitable result. It is not every such principle that is in itself
equitable; it may acquire this quality by reference to the equitableness of the solution.
The principles to be indicated by the Court have to be selected according to their
appropriateness for reaching an equitable result.”***

From this paragraph, the Court’s approach to equitable principles was the predominance of the
result over the method of delimitation. Thus, the Court remained consistent with its previous
decision in the North Sea Continental Shelf cases and denied the mandatory character of the
equidistance method and its privileged status as compared to other methods of delimitation.!3®
However, such a conclusion from the Court received significant comments from several judges
in their dissenting opinions, particularly on the lack of a delimitation method.!3 For instance,
Judge Oda raised that “the problem is what principles and rules of international law should
apply in order to achieve an equitable solution?”**’ Judge ad hoc Evensen questioned the
approach of the Court in this judgment for its failure to examine whether the equidistance
principle could be fruitfully used, adjusted by principles of equity and the relevant
circumstances characterizing the region concerned to bring about an equitable result.**®
Similarly, Judge Gros criticized the judgment for its failure to clarify its reasoning for rejecting

equidistance.*®

In the 1984 Gulf of Maine case, the United States requested the Chamber of the 1CJ to delimit
a single maritime boundary through an application of equitable principles, taking into account

133 Continental Shelf (Tunisia v. Libyan Arab Jamahiriya), Judgment, I.C.J. Reports 1982, p. 21, para. 2.

134 |bid., p. 59, para. 70.

135 |bid., pp. 78 and 79, paras. 109 and 110.

136 |t is interesting to note that this Judgment has received significant numbers of dissenting opinions: Judges
Forster, Gros, Oda and Judge ad hoc Evensen.

137 1bid., Dissenting Opinion of Judge Oda, 1.C.J. Reports 1982, p. 255, para. 155.

138 |bid., Dissenting Opinion of Judge Evensen, 1.C.J. Reports 1982, p. 297, para. 15.

139 |bid., Dissenting Opinion of Judge Gros, 1.C.J. Reports 1982, p. 149, para. 12.
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the relevant circumstances in the area, to produce an equitable solution.**® On the other hand,
Canada has submitted that the delimitation needs to conform with equitable principles, having
regard to all relevant circumstances, in order to achieve an equitable result.*** It should be
noticed that in case law before the 1CJ, the terms “equitable result” and “‘equitable solution” are
not used in the same way. While ‘equitable result’ normally appeared as part of the method of
delimitation (the second stage), ‘equitable solution’ is commonly known for the entire process
of delimitation.*? In the end, the Chamber suggested slightly different terms from what had
been submitted by the parties and instead stressed the need to apply equitable criteria and
practical methods capable of ensuring an equitable result for the delimitation of the single
maritime boundary in the EFZ and continental shelf.}** When it came to the equitable criteria,
it seems that the Chamber took a flexible approach by explaining that the assessment of the
equitableness of those criteria or otherwise should be done in the light of the circumstances of
each case. The Chamber went further to state that for the same criterion, it was possible to
arrive at a different or even opposite conclusion in different cases.!** Moreover, “international
law only required that recourse be had in each case to the criterion, or the balance of different
criteria, appearing to be most appropriate to the concrete situation.” > As for the practical
method, the approach was the same as those of equitable criteria, and it would be selected on a
case-by-case basis, depending on the actual situation.'*® Thus, the Chamber once again echoed
the result-oriented equity approach as the law neither defined the equitable criteria nor the
practical method and simply advanced the idea of an equitable result.**’

In the 1985 Libya/Malta case, the parties agreed to apply customary law to govern the dispute
as Malta was a party to the CS Convention while Libya was not. Therefore, the Court decided
that the delimitation of a continental shelf boundary between Libya and Malta must be effected

by the application of equitable principles in all the relevant circumstances in order to achieve

140 Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada v. United States of America),
Judgment, 1.C.J. Reports 1984, p. 258.

141 Ibid., p. 295, para. 99.

142 |_ucie Delabie, “Role of Equity”, in Maritime Boundary Delimitation: The Case Law: Is It Consistent and
Predictable?, Alex G. Oude Elferink, Tore Henriksen and Signe Veierud Busch, eds. (United Kingdom, New
York, Cambridge University Press, 2018), p. 161.

143 Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada v. United States of America),
Judgment, 1.C.J. Reports 1984, p. 300, para. 113.

144 |bid., p. 313, para. 158.

145 hid.

146 'Y oshifumi Tanaka, The International Law of the Sea, 2nd ed. (Cambridge, New York, Cambridge University
Press, 2015), p. 204.

147 1hid.

Page | 30



an equitable result.!*® Consistent with previous judgments of the ICJ, the Court rejected the
mandatory nature of equidistance or any method as obligatory and concurred with the previous
ICJ’s judgments on the application of the result-oriented equity approach. However, the Court
agreed that there was impressive evidence demonstrating that the equidistance method yielded

an equitable result in many situations.'#°

The Court went on to state that the application of equitable principles enables the Court to
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boundary, the Court applied the equidistance line at the first stage, following by consideration
of the question on whether or not it produces an equitable solution after adjusting the
provisional equidistance line in a second stage on account of relevant circumstances.®* This
seems to suggest that the Court tended to adopt a mixed approach in this case, consisting of

both a result-oriented and corrective equity approaches.

From the four cases from 1969 to 1985 decided by the ICJ, it seems that the approach to
maritime boundary delimitation centered on a result-oriented equity approach. However, the
Libya/Malta case suggested an addition to the result-oriented equity approach with the
corrective equity approach in the operational stage. Regardless of this unexpected move, the
result-oriented equity approach remained a trend before the 1993 Greenland and Jan Mayen
case as this approach was later supported by the award in the 1985 Guinea/Guinea-Bissau

case® and the 1992 St. Pierre and Miquelon case.'*

On the other hand, in the 1977 Anglo-French Continental Shelf case, the ad hoc Court of
Avrbitration took a different approach from that of the 1CJ in North Sea Continental Shelf cases
and subsequent jurisprudence on the matter. The ad hoc Court of Arbitration equated Article 6
of the CS Convention as a single combined rule of median line or equidistance and special
circumstances to the customary law of equitable principle.® The ad hoc Court of Arbitration
went further to state that the equidistance-special circumstances rule and the rules of customary
law have the same object — the delimitation of the boundary in accordance with equitable
principles,'®® In other words, both rules strive for the goal of an equitable result.?™>® Under this
approach, the ad hoc Court of Arbitration applied equidistance at the first stage of delimitation
and then shifted the delimitation line by relevant circumstances in order to achieve an equitable

154 David Anderson, “Developments in Maritime Boundary Law and Practice”, in International Maritime
Boundaries — Volume V, David A. Colson and Robert W. Smith, eds. (Leiden, Boston, Martinus Nijhoff
Publishers, 2005), p. 32009.

155 Delimitation of the maritime boundary between Guinea and Guinea-
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result.!®® Particularly, the ad hoc Court of Arbitration stated in paragraph 249 of the Award
that: “The Court notes that in a large proportion of the delimitations known to it, where a
particular geographical feature has influenced the course of a continental shelf boundary, the
method of delimitation adopted has been some modification or variant of the equidistance

principle rather than its total rejection...Consequently, it seems to the Court to be in accord
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demonstrated a constant and clear application toward the corrective-equity approach. In fact,
the 1CJ in the
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lead to an adjustment of that line.1”® A year later, in the 2002 Cameroon/Nigeria case, the 1CJ
made a noticeable move by applying a corrective-equity approach under Articles 74 and 83 of
UNCLOS.Y" The Court referred to the previous practices of the ICJ and called the principles
and rules of delimitation for a line covering several zones of coincident jurisdictions an

‘equitable principles/relevant circumstances method’.1’

In the 2006 Barbados v. Trinidad and Tobago arbitration, the Arbitral Tribunal applied a
corrective-equity approach in the operation of maritime boundaries under Articles 74 and 83
of UNCLOS!"® as the Arbitral Tribunal took the view that the need to avoid subjective
determinations requires that the method used started with a measure of certainty that
equidistance positively ensures, subject to its subsequent correction if justified.!8

Another arbitral award rendered a year after in the 2007 Guyana v. Suriname case echoed the

previous decisions on the use of the corrective-equity approach and went further to state that:
The case law of the International Court of Justice and arbitral jurisprudence as well as
State practice are at one in holding that the delimitation process should, in appropriate
cases, begin by positing a provisional equidistance line, which may be adjusted in the

light of relevant circumstances in order to achieve an equitable solution.8

In the 2007 Nicaragua v. Honduras case, the ICJ slightly took a different view from the
previous practices by applying the bisector method instead of the equidistance method at the
first stage of maritime boundary delimitation. The Court explained this derivation from the
practices since the 1993 Greenland and Jan Mayen case by referring to the impossibility of the
current case to identify the base points for constructing a provisional equidistance line!®? yet

reiterated that equidistance remained the general rule.'® Although the bisector method was

176 Maritime Delimitation and Territorial Questions between Qatar and Bahrain, Merits, Judgment, 1.C.J Reports
2001, p. 91, para. 167 and p. 111, para. 230.

177 Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial Guinea
intervening), Judgment, 1.C.J. Reports 2002, pp. 441 and 442, paras. 288
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employed, the Court still adopted corrective-equity approach particularly concerning the

delimitation around the islands in the disputed area by referring to the Qatar/Bahrain case.'®

In the 2009 Black Sea case, the 1CJ developed the three-stage approach for the delimitation of
a single maritime boundary under Articles 74 and 83 of UNCLOS. This three-stage approach
was regarded as a variation of the corrective-equity approach developed through judicial
practices in the field of maritime boundary delimitation,'® and it was later adopted by
international courts and tribunals and is alternatively known as the ‘equidistance/relevant
circumstances method’. This approach was later echoed in the 2012 Bangladesh v. Myanmar
case!®® the 2012 Nicaragua/Colombia case,'®’ the 2014 Peru/Chile case,'®® the 2014
Bangladesh v. India case,'® the 2017 Ghana v. Cote d’Ivoire case,*®® the 2018 Costa Rica v.
Nicaragua case,!®! the 2021 Kenya v. Somalia case, %2and the 2023 Mauritius/Maldives

case.193

From the discussion above, it could be concluded that from the 1993 Greenland an