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1. Michael Allen has appealed against Judgment No. UNDT/2019/029, rendered by the
United Nations Dispute Tribunal (UNDT or Dispute Tribunal) in Nairobi on 22 February 2019,
which dismissed his claims against the Secretary-General. Before the 2016 non-renewal of his
fixed-term appointment, Mr. Allen held a senior role with the United Nations Office for Project
Services (UNOPS) as Country Director for its Somalia Programme based in Mogadishu. The
Secretary-General’s actions, which Mr. Allen challenged in the UNDT, were three: first, to place
adverse material on his personnel file without providing Mr. Allen with an opportunity to refute
it; second, to place him on Special Leave with Pay; and, third, to not renew his appointment at
the expiry of his fixed-term appointment. Mr. Allen succeeds in his appeal. We rescind the
Respondent’s non-renewal of Mr. Allen’s appointment, award in-lieu compensation in the
amount of six months’ net base salary and direct the removal from Mr. Allen’s personnel file of

any information that is inconsistent with the terms of our Judgment.
Facts and Procedure

2. At the time of the events giving rise to this case, Mr. Allen was the Country Director for
the Somalia Programme under the UNOPS, Kenya Operations Hub (KEOH). He served at the

P-5 level on a fixed-term appointment and was based in Mogadishu.

3. In April 2016, two cartoons appeared attached to health and safety posters on a

noticeboard in a conference room at premises under Mr. Allen’s overall control. There is no
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In view of the forgoing, the Executive Director has decided that it is in the interest of the
Organization to place you on special leave with full pay with immediate effect for the
remainder of your appointment. The Executive Director has also decided that your
appointment will not be renewed when it expires on 9 October 2016. Your supervisor...will
contact you shortly to arrange for the handover of your responsibilities

8. Mr. Allen understood that the letter was to be placed in his personnel file.

9. On 2 September 2016, Mr. Allen requested management evaluation of the decisions to
grant him Special Leave with Pay and to not renew his appointment based on unproven
allegations and without affording him any due process rights. On 26 September 2016, the
Management Evaluation Unit upheld UNOPS’ decisions.

10. On 7 December 2016, Mr. Allen filed an application with the UNDT challenging the
Secretary-General’s decision i) to place adverse material in his personnel file without providing
him with the opportunity to rebut it; ii) to place him on Special Leave with Pay; and subsequently

iii) not to renew his appointment on the basis of unsubstantiated allegations.

11. On 22 February 2019, the UNDT issued Judgment No. UNDT/2019/029 dismissing
Mr. Allen’s application. The UNDT found that the Secretary-General had complied with the
audi alterem partem principle4 in that Mr. Allen had been well aware of the complaints that had
been lodged against him, he had been confronted with each claim and responded thereto, he had
been repeatedly warned about his unprofessional behaviour and performance issues, yet failed to

heed to these warnings.

12. The UNDT found no merit in Mr. Allen’s claims that the decisions were disciplinary
sanctions and that the Administration had effectively sanctioned him without any formal process.
Rather, they were in fact non-disciplinary decisions flowing from Mr. Allen’s poor performance,
as supported by Morsy® and Assale.8 The UNDT also rejected Mr. Allen’s claim that there had
been no performance improvement plan on the grounds that under the Appeals Tribunal’s
jurisprudence, absent any specific provision in the applicable rules, there was no obligation for
the Administration to take remedial measures before deciding not to renew a contract due
to poor performance; and Mr. Allen had failed to cite any specific provision setting out any

such obligation.

4 Literally “hear the other party” but interpreted in the context of this case in the same sentence above.
5 Morsy v. Secretary-General of the United Nations, Judgment No. 2013-UNAT-298.
6 Assale v. Secretary-General of the United Nations, Judgment No. 2015-UNAT-534.
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13. The UNDT recalled the Appeals Tribunal’s jurisprudence in Sarwar,” which sets out the
conditions in which the Administration may separate a staff member for unsatisfactory
performance and cautions against using a formalistic approach. The UNDT was satisfied that the
Administration had complied with UNOPS AI/PCG/2015/3 (Performance Management and
Appraisal for staff members - Instructions and Procedures) which requires supervisors to provide
continuous feedback and review in order to highlight instances of poor performance prior to any
evaluation and certainly prior to any possibility of non-renewal on those grounds. Such review
should be recorded in writing and updated as necessary. The UNDT found that the discussions
between Mr. Allen and his supervisor show that this had indeed been done. The UNDT

concluded that the non-renewal of his appointment due to poor performance was lawful.

14. As to the decision to place Mr. Allen on Special Leave with Full Pay, the UNDT was
satisfied that the decision was also lawful under Staff Rule 5.3(f) which provides that “[i]n
exceptional cases, the Secretary-General may, at his or her initiative, place a staff member on
special leave with full or partial pay or without pay if he or she considers such leave to be in the
interest of the Organization”. The UNDT held that a Country Director who conducts himself as
Mr. Allen did, qualifies as “an exceptional case” and it was in UNOPS’ interest to have Mr. Allen
on Special Leave with Full Pay, to protect UNOPS personnel and to avoid further damage to

UNOPS'’ reputation and that of the United Nations in general.

15. Finally, the UNDT found that the “no difference” principle applied to Mr. Allen’s case.
Even assuming that UNOPS should have used its standard performance evaluation process
before deciding not to renew Mr. Allen’s contract, the evidence in this case was so clear and
overwhelming that any such performance evaluation would have concluded that Mr. Allen’s
performance was indeed unsatisfactory, and he would still have been separated from service for
unsatisfactory performance. The UNDT concluded that the “no difference” principle set out in

Michauds resulted in the contested decision being lawful.

16. Mr. Allen appealed the UNDT Judgment to the United Nations Appeals Tribunal (the
Appeals Tribunal) on 8 April 2019, and the Secretary-General filed his answer on 7 June 2019.

7 Sarwar v. Secretary-General of the United Nations, Judgment No. 2017-UNAT-757.
8 Michaud v. Secretary-General of the United Nations, Judgment No. 2017-UNAT-761.
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appraisal, two performance improvement plans, two rebuttals and two rebuttal panel decisions.

As such, the Appeals Tribunal had myriad evidence to find that Mr. Sarwar failed to meet the
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another occasion, Mr. Allen was requested not to hold grudges. He was also called by the
Deputy Director to discuss the specific situations which ultimately led to his non-renewal. These
incidents revealed how Mr. Allen’s behaviour was unbefitting of a Country Director, how it put
the security of staff members at risk and how he failed to uphold his responsibility to ensure a

harmonious working environment, free of intimidation, hostility and offence.

217. Moreover, Mr. Allen has failed to establish any error in the UNDT Judgment warranting
the reversal of the Judgment. First, Mr. Allen has failed to establish that the UNDT erred in
upholding the non-renewal decision for poor performance. The Appeals Tribunal has set up
principles to review the lawfulness of decisions of termination or non-renewal of fixed-term
appointments based on poor performance whether the standard performance evaluation tools
were used or not. In setting up those principles, the Appeals Tribunal has held that the
Secretary-General had to provide sufficient proof of incompetence, usually on the basis of a
procedurally fair assessment or appraisal establishing the staff member’s shortcomings and the
reasons for them. The use of performance evaluation tools is normally the process used to justify

actions taken in response to unsatisfactory performance.

28. However, if such tools have not been used or not properly used, the Appeals Tribunal has
held that the Administration bears the burden of proof that the evaluation of a staff member’s
performance is nonetheless objective, fair and well based. In the present case, Mr. Allen joined
UNOPS on 10 October 2015 and since he was in his first performance evaluation cycle, he did not
have any official record of his performance. Nevertheless, from at least March 2016, Mr. Allen’s
supervisor repeatedly warned him, in writing, about his behaviour and provided continuous
feedback. Mr. Allen was given multiple chances to improve his conduct and to provide
explanations about his behaviour. His performance was discussed with him and the decision not
to renew his fixed-term appointment was properly based on a fair and objective evaluation of his
performance. In light of the foregoing, Mr. Allen has failed to establish that the UNDT erred in

upholding the non-renewal decision for poor performance.

29. Mr. Allen has also failed to establish that the UNDT erred in applying the “no difference”
principle. At the outset, the decision not to renew Mr. Allen’s fixed-term appointment was lawful
and was based on a fair, objective and well-based evaluation of his performance as a leader. That
being said, the Appeals Tribunal has repeatedly accepted the possibility to uphold a reasonable
decision when the said decision is an irrefutable foregone conclusion and the lack of due process

would have made no difference in the decision. In the present case, considering Mr. Allen’s role
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of leader in a difficult and dangerous duty station, it was essential and vital for him to
stay cool-headed, be respectful and to promote a harmonious environment, free of
intimidation, hostility and offence. The evidence irrefutably shows that he had failed to do so.
The UNDT, therefore, correctly found that the use of the standard performance evaluation
process would have made no difference and Mr. Allen would still have been separated from
service. In light of the foregoing, Mr. Allen failed to establish that the UNDT erred in applying

the “no difference” principle.

30. The Secretary-General requests the Appeals Tribunal to affirm the Judgment, and to

dismiss the appeal in its entirety.
Considerations
31. We address the Appellant’s grounds, and the Secretary-General’s responses, as follows.

32. First, we conclude that the Dispute Tribunal did not err that in the circumstances of the
complaints made and the importance of Mr. Allen’s role in a difficult duty station, the
Respondent was entitled to place him on Special Leave with Pay while it investigated the
allegations against him. The circumstances were sufficiently exceptional and the potential risks
to the Organization such, that it was reasonable and fair to take this step, not as a disciplinary
measure, but to preserve the integrity of the Mission pending the establishment of further facts.
The Somalia operation needed to be led without the distraction of an investigation affecting its

head. There were also potential risks to the op
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make that assessment. Further, if it was necessary to do so as we conclude it was, the
Respondent’s obligation was to postpone any decision about separation by non-renewal until that

performance management process was completed.it

38. We have also concluded that the UNDT wrongly interpreted and applied the so-called
“no difference” principle of law that provides that if the Tribunal concludes to a high standard
that the outcome would have been inevitable even if the employer had acted in a lawful and
procedurally correct manner, then an absence of due process will not avail the employee.’2 The
UNDT, in purporting to apply this principle, relied on a selection of e-mails to and from
Mr. Allen. It said these established incontrovertibly that his performance of his duties would
have been found so wanting and irremediable that separation from service would have been the
only outcome. We have considered the e-mails that the UNDT relied on in reaching this
conclusion. While there are references in them to Mr. Allen’s dissatisfactions with other people
and with management of the project, and his strong expression of these, there are also positive
references to him by his supervisor. It does not seem to us that it can be said from these e-mails
that, as the UNDT concluded, it was incontrovertible that a proper review of Mr. Allen’s
performance could only have concluded that he was so unsuited to the role that he could not
continue in it. That, too, reinforces the necessity for a full and proper performance review, as
required by UNOPS’ rules, before any decision was taken to renew (or not) Mr. Allen’s
appointment. There is no explanation why such a review was not undertaken by the Respondent

as it should have been. There was no assessmen
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process by which it was determined that performance was unsatisfactory. The UNDT may reach
its own conclusions concerning the performance of a staff member without “usurping the role” of

the employer or the employer’s agent.3

40. However, the UNDT will only be in a position to reach its own conclusions when there is
sufficient material on which to base such conclusions. In Sarwar, for example, where this
standard was established, there were several performance evaluations and rebuttal reports
available based on which such a conclusion could be based. In the present case, the

Secretary-General did not engage with the legal framework for performance assessment.

41. We have concluded in these circumstances that the UNDT exceeded its remit and erred
in law by substituting its own determination on the issue of poor performance in determining
that the non-renewal based on poor performance was, in any event, lawful under the

“no difference” principle.

13 Sarwar v. Secretary-General of the United Nations, Judgment No. 2017-UNAT-757, para. 71.
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